IN  THE  MATTER  of  the  Ontario  Human  Rights  Code 
R.S.O.  1970,  c.318,  as  amended. 


AND  IN  THE  MATTER  of  two  Complaints  made  by  Miss 
Carmen  Nembhard  and  Mrs.  Monica  Manradge  that  they 
were  discriminated  against  in  their  employment 
because  of  their  race,  colour,  nationality  and 
place  of  origin  by  Caneurop  Manufacturing  Limited. 


Appearances 

Julian  Polika  -  Counsel  for  the  Ontario 

Human  Rights  Commission 
and  the  Complainants,  Miss 
Carmen  Nembhard  and  Mrs . 
Monica  Manradge. 

D.J.T.  Mungovan  -  Counsel  for  the  Respondent, 

Caneurop  Manufacturing 
Limited. 

DECISION 

The  essential  issue  in  this  proceeding  is  whether  the  layoffs 
of  the  two  Complainants  from  the  Respondent's  employment  were  motivated 
by  racial  considerations  in  contravention  of  s.4(l)(b)  and  s.A(l)(g)  of 
the  Ontario  Human  Rights  Code  R.S.O.  1970,  c.318,  as  amended. 

The  two  Complainants  are  both  Black  and  of  Jamaican  origin. 
One  of  them,  Mrs.  Manradge,  commenced  employment  with  the  Respondent 
company  in  September  of  1971.     At  her  suggestion,  the  other  Complainant, 
Miss  Nembhard,  applied  to  the  Respondent  company  and  received  employment 
commencing  in  July  of  1972.     The  Respondent  company  is  in  the  business 
of  assembling  and  selling  light  fixtures  and  lamps  of  many  kinds.     A  tri- 
partite operation  is  carried  on  at  the  business  premises  in  that  one  area 
of  the  plant- ig  devoted  to  thf»  assembly  of  lieht  fixtures  and  lamps 


€ 


and  to  the  packing  thereof;  another  area  serves  as  a  showroom  where 
the  fixtures  and  lamps  are  displayed;  and  a  third  is  the  office  area 
where  the  administrative  work  takes  place.     The  Complainants  were 
hired  to  assemble  simple  outdoor  and  ceiling  fixtures.     In  addition 
to  these  fixtures,  the  two  Complainants,  from  time-to-time  were  also 
involved  in  putting  together  the  more  complicated  chandeliers  involving 
a  number  of  light  sockets. 

They  did  this  work  for  some  time,  evidently  quite  satis- 
factorily, for  there  were  no  formal  complaints  made  to  them  with 
respect  to  their  work.     In  April  of  1973,  however,  a  letter  was 
given »to  both  Complainants  criticizing  their  failure  to  attend  for 
work  on  Good  Friday,  April  20,  1973.     They  were  told  in  that  letter 
that  they  had  previously  agreed,  as  a  condition  of  their  employment, 
to  work  on  all  statutory  holidays  and  notwithstanding  that,  the  Com- 
plainants were  absent  from  work  on  the  Good  Friday  in  1973;  nor  had 
they  expressed  their  intentions  in  advance  to  the  manageress.  Apart 
from  this  incident,  no  other  negative  feedback  was  received  by  the  two 
Complainants  during  the  course  of  their  employment  at  the  Respondent 
company. 

On  November  21,  1974,  both  Complainants  were  given  a  written 
notice  that  they  would  be  temporarily  laid  off,  effective  December  5,  1974. 
No  explanation  for  this  was  contained  in  the  notices.     Although  it  is  dis- 
puted by  the  Complainants,  the  President  of  the  Respondent,  Mr.  Szydlow, 
testified  that  he  did  call  in  the  two  Complainants  and  explained  to  them 
that  economic  difficulties  were  forcing  him  to  release  a  number  of  employees. 

Although  the  two  Complainants  perceived  some  business  decline, 
they  became  suspicious  of  the  Respondent's  motives  when  they  realized  that 
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they  were  the  first  two  people  to  be  laid  off  and  believed  that 
individuals  with  less  seniority  continued  with  their  employment. 
That  prompted  them  to  lay  complaints  with  the  Ontario  Human  Rights 
Commission.     They  were  reinforced  in  their  belief  that  they  may  have 
been  discriminated  against  when  they  recalled  that  sometime  in  the 
past,  Helen  Furst,  the  manageress  of  the  company,  commented  to  the 
Complainants,  at  a  time  when  she  required  new  employees,  that  she 
preferred  Italian  workers,  ostensibly  because  they  never  complained 
about  working  overtime,  they  lived  in  the  general  vicinity  of  the 
plant  and  when  Mrs.  Furst  initially  came  to  the  company,  the  employees 
were  all  Italians. 

The  Human  Rights  Commission,  through  its  officer  Mrs.  Carol 
Tremaine,  having  interviewed  the  two  Complainants,  began  to  investi- 
gate the  matter.     The  frustrations  met  by  Mrs.  Tremaine  and  subsequently 
by  other  personnel  from  the  Commission  during  the  course  of  their  in- 
vestigation, perhaps  in  their  minds,  lent  credence  to  the  Complainants' 
feelings  that  they  were  dealt  with  in  a  discriminatory  fashion.  The 
officers  found  Mr.  Szydlow  to  be  rude  at  times,  and  on  one  occasion  he 
blurted  out  that  he  would  be  reluctant  to  hire  any  Blacks  in  the  future 
because  they  cause  him  difficulty  when  they  are  let  go  and  that  he  was 
going  to  pass  this  information  on  to  the  newspapers.     In  addition,  when 
Mrs.  Kim  Harris,  a  Human  Rights  Officer  who  took  over  the  file  from  Mrs. 
Treamine,  was  conducting  an  interview  of  some  of  the  employees  in  the 
company's  office,  Mr.  Szydlow  came  in  and  was  irate  that  the  investiga- 
tion was  continuing.     He  said  that  the  officers  were  merely  looking  for 
a  victim  and  that  if  they  wished  to  pursue  the  matter  any  further  "they 
could  take  him  to  court"  and  then  ordered  Mrs.  Harris  out  of  his  office. 
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This  uncooperative  behaviour  on  the  part  of  Mr.  Szydlow  may 
have  given  the  investigating  officers  the  impression  that  he  had  some- 
thing to  hide.     Furthermore,  they  discovered  what  they  believed  to  be 
inconsistent  statements  made  by  various  staff  of  the  company  as  to  the 
work  efficiency  of  the  Complainants  and  attributed  to  that  fact  that 
some  of  the  alleged  justifications  for  laying  off  the  Complainants  may 
have  been  contrived.     They  also  made  much  of  the  fact  that  Mrs.  Manradge 
was  asked  and  did  work  as  a  housekeeper  for  Mr.  Szydlow  for  one  week  in  19 

The  case  for  the  Commission  and  the  Complainants  was  based 
primarily  upon  these  circumstantial  factors  and  they  have  asked  this 
Board  of  Inquiry  to  draw  the  inference  that  the  Complainants  were  dis- 
criminated against,  in  that  the  Respondent  refused  to  continue  to  employ 
them  contrary  to  s.4(l)(b)  of  the  Ontario  Human  Rights  Code  or  that 
they  were  discriminated  against  with  regard  to  a  term  or  condition  of 
employment  contrary  to  s.4(l)(g). 

A  closer  examination  of  these  circumstances  is  necessary. 
The  question  of  alleged  obstructionism  on  the  part  of  Mr.  Szydlow  was 
made  an  issue  by  the  Commission.     In  this  context  it  would  be  useful  to 
review  the  sequence  of  events  which  the  Commission  points  to  as  indica- 
ting an  attempt  to  frustrate  its  investigation.     The  first  time  that  Mr. 
Szydlow  learned  that  there  was  a  problem  with  respect  to  his  layoff  pro- 
cedure was  when  Mrs.  Carol  Tremaine,  a  Human  Rights  Officer,  appeared  at 
his  business  premises  on  December  17,  1974.     She  advised  him  of  the  nature 
of  the  complaints  and  indicated  that  she  wanted  to  investigate  the  matter. 
The  meeting  with  Mr.  Szydlow  was  relatively  short,  for  after  about  ten 
minutes,  he  became  upset  with  the  questioning  and  became  rather  rude.  He 
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made  it  clear  that  the  meeting  was  terminated  and  indicated  that  no 
further  investigation  should  take  place.     It  is  important  to  note 
that  Mrs.  Tremaine  appeared  at  the  Respondent's  premises  without 
first  making  an  appointment  or  giving  any  preliminary  notice  that 
she  would  be  coming.     That  appears  to  be  contrary  to  the  procedure 
which  is  normally  followed  by  Human  Rights  Officers,  as  indicated  in 
the  evidence  of  Mrs.  Kim  Harris.     Prior  to  the  abortive  meeting  with 
Mr.  Szydlow,  Mrs.  Tremaine  did  manage  to  speak  with  Mrs.  Furst  who 
provided  her  with  some  information  and  allowed  her  to  peruse  the 
payroll  records  of  the  company.     In  addition,  she  had  an  interview 
with  Irma  Colantonio,  the  floorlady  who  instructed  and  directly  super- 
vised  the  assemblers. 

In  view  of  Mr.  Szydlow's  reaction,  Mr.  Colm  Cafree,  Mrs. 
Tremaine 's  supervisor,  interceded  in  an  attempt  to  permit  further 
investigation  of  the  complaints.     He  wrote  to  Mr.  Szydlow  and  arranged 
for  an  appointment  to  discuss  the  problem.     An  appointment  was  arranged 
for  January  17,  1975.     In  the  intervening  time,  Mrs.  Tremaine  was  as- 
signed to  new  duties  within  the  Ontario  Human  Rights  Commission  and 
the  file  of  the  Complainants  was  transferred  over  to  another  Human  Rights 
Officer,  Mrs.  Kim  Harris,  who  up  until  that  moment  was  unfamiliar 
with  the  circumstances  surrounding  the  complaints.    Mr.  Caffree  and  Mrs. 
Harris  met  with  Mr.  Szydlow  on  January  17,  1975.  At  this  meeting,  Mr. 
Szydlow  again  became  rather  irate  about  the  allegation  against  him  and 
his  company.     He  claimed  that  he  wasn't  the  kind  of  person  who  could  dis- 
criminate in  lieht  of  the  fact  that  he  had  been  an  inmate  in  a  concentra- 
tion camp  during  the  war  and  as  a  result  of  that  experience  could  never 
be  guilty  of  racial  discrimination.     Shortly  thereafter.  Mr.  Szydlow  did 
calm  down  and  in  fact  consented  to  Mrs.  Harris  coming  back  to  the  premises 
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at  a  later  date  to  make  a  complete  investigation.     In  that  respect, 
Mr.  Caffree  thought  that  the  meeting  had  been  successful  because  its 
purpose  was  to  pave  the  way  for  further  investigation.  Neither 
Mr.  Caffree,  nor  Mrs.  Harris  attempted  to  make  any  inquiries  into 
the  substance  of  the  complaints  at  that  time. 

Instead,  Mrs.  Harris  returned  to  the  company  on  January  24, 
1975  and  had  a  meeting  with  Mrs.  Carol  Aimola,  the  Office  Manager. 
She  was  very  co-operative  and  gave  Mrs.  Harris  all  the  records  that 
she  requested.     Again,  the  payroll  records  were  examined  to  determine 
the  identity  of  individuals  who  had  been  recently  hired  and  fired. 
Mrs.  Harris  then  met  with  Mrs.  Colantonio  and  a  full  interview  was 
held.     No  problems  were  encountered  by  Mrs.  Harris  in  her  investiga- 
tion and  interviews  during  the  course  of  that  day. 

Desirous  of  further  information,  Mrs.  Harris,  pursuant  to 
an  appointment,  returned  to  the  Respondent's  premises  on  February  17, 
1975  and  met  with  Mrs.  Furst.     After  some  conversation  with  her,  Mr. 
Szydlow  who  kept  coming  in  and  out  of  the  office  area  during  the  inter- 
view, finally  terminated  the  meeting  by  saying  that  Mrs.  Furst  didn't 
have  to  answer  any  more  questions  and  that  Mrs.  Harris  should  leave 
and  not  bother  his  company  any  further.     He  abruptly  led  Mrs.  Furst 
out  of  the  room  and  Mrs.  Harris  left  the  offices  of  the  Respondent. 

When  Mr.  Caffree  read  Mrs.  Harris'  report  of  the  Interview 
and  Mr.  Szydlow 's  behaviour,  it  appeared  to  him  that  this  was  "an  ob- 
struction situation"  and  thought  he  should  once  again  try  to  persuade 
Mr.  Szydlow  to  allow  the  investigation  to  continue.     There  passed  bet- 
ween Mr.  Caffree  and  Mr.  Szydlow  some  correspondence  and  telephone 
conversations  in  which  Mr.  Szydlow  made  it  clear  that  he  would  permit 


no  further  investigation  of  the  case  and  that  he  would  be  content  to 
see  the  matter  brought  before  the  courts. 

With  respect  to  these  events,  a  number  of  observations  may 
be  made.     First,  as  already  indicated,  Mrs.  Tremaine  appeared  on  the 
Respondent's  doorstep  without  an  appointment  and  confronted  Mr.  Szydlow 
with  the  allegation  of  discrimination  without  any  preliminary  notice. 
It  may  be  that,  having  regard  to  the  seriousness  of  the  allegation  it 

would  be  most  annoying  to  a  respondent  to  have  a  Human  Riehts  Of f icpr 
appear  for  the  first  time  to  conduct  an  investigation  without  any  prior 
notice.     In  fact,  as  already  mentioned,  this  appears  to  be  contrary  to 
the  established  practice  within  the  investigative  branch  of  the  Commission. 
In  any  event,  that  may  have  been  a  source  of  irritation  to  Mr.  Szydlow. 

Secondly,  there  was  the  problem  of  the  transfer  of  the  case 
from  one  Human  Rights  Officer  to  another.     That  would  necessarily  cause 
some  repetitious  work  in  that  the  new  officer  would  have  to  familiarize 
herself  with  the  circumstances  of  the  case.    Mr.  Szydlow  testified  about 
the  constant  repetition  of  questions  that  were  put  to  him  and  to  his 
staff  and  that  he  felt  after  a  point  in  time  that  he  was  being  harrassed. 
In  total,  the  Commission  had  two  interviews  with  Mrs.  Furst,  two  inter- 
views with  Mrs.  Colantonio,  one  interview  with  Mrs.  Aimola  and  at  least 
one  full  interview  with  Mr.  Szydlow.     Part  of  the  problem  was  that  Mrs. 
Harris  did  not  feel  that  the  matter  had  been  as  yet  thoroughly  investigated 
by  Mrs.  Tremaine  when  the  former  took  over  the  file  and  accordingly,  she 
thought  it  necessary  to  go  over  some  old  ground.    Mr.  Caffree  in  his  evi- 
dence did  concede  that  interviews  and  investigations  generally  should  be 
done  as  quickly  as  possible  with  the  least  possible  disruption  to  a 
Respondent's  business.     When  the  interviews  take  place  on  a  number  of  dif- 
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ferent  occasions,  he  said,  the  investigation  isn't  as  satisfactory 
and  it  may  become  irritating  to  a  respondent.     Accordingly,  the 
Board  thinks  that  that  may  have  been  a  factor  which  contributed  to 
Mr.  Szydlow's  attitude  towards  the  Commission's  investigation. 

The  third  consideration  is  the  background  of  Mr.  Szydlow 
himself.     From  his  experience  in  a  German  concentration  camp,  he 
learned  first  hand  of  the  consequences  of  discrimination.     The  Com- 
mission was  made  aware  of  this  at  least  as  early  as  January  17,  1975 
at  the  meeting  between  Mr.  Szydlow  and  Mr.  Caffree  and  Mrs.  Harris. 
An  allegation  of  discrimination  against  such  a  man  as  Mr.  Szydlow 
would  ..obviously  not  rest  easily.     It  would  be  a  sensitive  matter  and 
in  such  a  case  in  which  it  would  be  rather  imperative  that  the  Com- 
mission conduct  its  investigation  in  as  thorough  and  efficient  a 
fashion  as  possible.    Because  of  the  circumstances  mentioned  above,  there 
was  a  certain  degree  of  needless  repetition  which  Mr.  Szydlow  found 
difficult  to  tolerate. 

It  should  be  noted. that  Mr.  Szydlow's  conduct  was  not  consist- 
ently recalcitrant.     In  fact,  at  the  conclusion  of  the  meeting  with  Mr. 
Caffree  and  Mrs.  Harris  on  January  17,  1975,  he  did  agree  that  a  further 
investigation  could  be  carried  on  and  he  said  that  the  Commission  should 
deal  with  Mrs.  Aimola  who  would  be  more  than  pleased  to  show  the  invest- 
igator the  records  of  the  company.     In  fact,  there  followed  one  week 
later  a  rather  amiable  meeting  between  Mrs.  Harris  and  some  of  Mr.  Szydlow' 
staff.    Therefore,  considering  all  of  the  circumstances,  it  is  understand- 
able that  Mr.  Szydlow's  behaviour  was  somewhat  less  than  co-operative  throu 
out  the  full  extent  of  the  investigation.     Moreover,  his  conduct  did  not 
indicate  a  persistent  pattern  to  deliberately  impede  the  Commission's  in- 
vestigation. 


When  pressed  as  to  what  further  investigation  she  would  have 
made  had  she  been  afforded  the  opportunity,  Mrs.  Harris  testified  that 
she  wanted  to  clarify  with  the  staff  of  the  Respondent  the  question  of 
alleged  slowness  and  quality  of  the  Complainants'  work.     Both  Mrs.  Harris 
and  Mr.  Caffree  admitted,  however,  that  some  investigation  could  have 
been  conducted  outside  the  premises  of  the  Respondent's  business,  as  for 
example,  interviewing  Mrs.  Furst  at  her  home. 

When  one  examines  the  general  investigation  in  this  matter,  it 
is  apparent  that  with  respect  to  the  Respondent  it  was  only  Mr.  Szydlow 
who  was  difficult.     It  would  appear  from  the  testimony  and  the  reports 
of  the  officers  that  everyone  in  Mr.  Szydlow's  staff  was  very  agreeable 
and  helpful  to  the  investigating  off  icers.     This  would  suggest  that 
Mr.  Szydlow  did  not  influence  his  staff  to  thwart  the  Commission's  invest- 
igation.    In  light  of  their  co-operation,  it  would  have  been  reasonable 
for  the  investigating  officers  to  conduct  any  further  investigation  away 
from  the  plant  thereby  avoiding  any  further  disruption  of  the  Respondent's 
business  activity  and  offending  the  sensitivities  of  Mr.  Szydlow.  Mr. 
Polika,  in  argument,  suggested  that  because  Mr.  Szydlow,  in  the  presence 
of  Mrs.  Harris,  told  Mrs.  Furst  not  to  say  anything  further  to  Mrs.  Harris, 
that  the  Board  should  conclude  that  it  was  reasonable  for  Mrs.  Harris  to 
not  interview  Mrs.  Furst  and  others  at  their  homes.     In  testimony,  however, 
Mrs.  Harris  gave  no  such  explanation  but  merely  said  that  although  she  could 
have  interviewed  Mrs.  Furst  at  her  home,  she  preferred  not  to. 

Throughout  the  investigation,  it  appears  that  the  officers  were 
Insisting  upon  the  exercise  of  their  powers  contained  in  s,14(2)  of  the 
Ontario  Human  Rights  Code  which  gives  them  rather  extensive  authority  to 
enter  upon  the  premises  of  a  respondent  and  to  examine  and  inspect  docu- 


merits  and  to  make  inquiries  of  various  persons.     Subsection  5  of 
section  14  provides  that  no  person  shall  obstruct  the  Commission's 
investigation.     If  the  Commission  felt  that  Mr.  Szydlow's  behaviour 
was  in  breach  of  that  provision  and  if  it  seriously  believed  that 
there  was  very  probative  evidence  in  existence  which  it  was  prevented 
from  securing,  then  it  had  another  remedy.     More  particularly,  Mr. 
Szydlow  could  have  been  prosecuted,  with  the  written  consent  of  the 
Minister,  for  contravening    s.14(5),  and  if  convicted,  an  application 
could  have  been  brought  to  the  Supreme  Court  for  an  order  enjoining 
Mr.  Szydlow  from  continuing  his  obstructionist  behaviour.  Admittedly, 
this  is  a  very  cumbersome  process  to  utilize  in  order  to  enforce  the 
powers  granted  under  s.14(2).     Nevertheless,  this  machinery  was  available. 

Taking  into  account  these  considerations,  this  Board  re- 
fuses to  draw  the  inference  that  the  conduct  of  Mr.  Szydlow  towards 
the  Human  Rights  Officers  was  symptomatic  of  a  general  discriminatory 
practice  or  that  his  isolated  statement  of  his  intention  not  to  employ 
Blacks  was  necessarily  indicative  of  discrimination.     It  may  just  as 
readily  have  been  the  product  or  unthinking  outburst  of  a  man  who  felt 
that  he  was  the  subject  of  harrassment. 

I  turn  now  to  the  alleged  inconsistent  statements  made  by 

various  members  of  the  Respondent's  staff  with  respect  to  the  efficiency 

of  the  Complainants'  work.     One  of  the  reasons  advanced  during  the  hear— 

ing  for  the  release  of  the  Complainants  was  that  they  were  generally 

slow  workers.     Mrs.  Colantonio,  Mrs.  Furst  and  Mr.  Szydlow  all  testified 

to  that  fact.     Yet  the  evidence  of  the  Human  Rights  Officers,  Mrs.  Harris 

and  Mrs.  Tremaine,  was  to  the  effect  that  Mrs.  Colantonio  and  Mrs.  Furst 
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told  them  that  the  two  ^Complainants  were  "good  workers".     Mrs.  Colantonio 
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and  Mrs.  Furst  explained  in  testimony  that  they  had  no  quarrel  with  the 
quality  of  the  Complainants'  work,  just  that  they  were  generally  slow 
in  getting  parts  from  the  shelves  and  that  their  level  of  production 
was  well  below  average.     Mrs.  Colantonio  said  that  she  made  this  known 
to  Mr.  Szydlow  well  before  they  were  laid  off.     He  chose  to  do  nothing 
about  it,  he  said,  because  at  that  time  business  was  satisfactory 
and  he  felt  that  they  would  have  difficulty  in  securing  other  employ- 
ment.    In  addition,  Mr.  Szydlow  whose  office  was  situated  in  such  a 
way  that  he  was  able  to  observe  his  employees  making  use  of  the  wash- 
room facilities,  indicated  that  the  Complainants  visited  the  washroom 
with  great  frequency  and  took  a  great  deal  of  time  in  doing  so.  Al- 
though Mr.  Szydlow  complained  of  their  general  slowness  to  the  Human 
Rights  Officers,  he  made  no  mention  of  it  in  his  letter  of  September 
25,  1975  to  Mr.  Caffree  (Exhibit  20)  in  which  he  summed  up  the  reasons 
for  laying  off  the  Complainants,  nor  did  he  give  this  as  a  reason  when, 
as  he  alleged,  he  called  the  two  Complainants  into  the  showroom  and  ex- 
plained why  they  were  being  laid  off. 

One  of  the  difficulties  in  the  Board's  assessment  of  the  alleged 
inconsistencies  relating  to  the  Complainants'  work  efficiency,  is  the 
fact  that  the  phrase  "good  workers"  which  appears  in  Mrs.  Harris'  reports 
of  January  24,  1975,  (Exhibit  18)  and  of  February  17,  1975  (Exhibit  19) 
is  ambiguous  in  the  sense  that  what  Mrs.  Colantonio  and  Mrs.  Furst  might 
have  tried  to  convey  by  that  phrase  was  that  the  quality  only  of  the 
Complainants'  work  was  satisfactory.     Moreover,  in  terms  of  the  weight 
to  be  given  to  Mrs.  Harris1  reports,  it  is  interesting  to  note  that 
although  she  testified  that  Mrs.  Colantonio  told  her  that  the  two  Com- 
plainants were  not  slow  workers  and  didn't  go  to  the  washroom  in  an  un- 
usually slow  way,  she  neglected  to  insert  these  comments  into  her  reports. 


Yet  one  would  have  thought  that  those  statements  would  have  been  of 
great  importance  in  terms  of  the  investigation. 

In  an  attempt  to  sort  out  the  conflict  in  testimony  and 
in  the  reports,  a  number  of  inferences  may  be  drawn.     First,  it  is 
clear  that  the  Respondent  company  had  no  objective  way  of  assessing 
the  efficiency  or  the  daily  quantity  of  fixtures  assembled  by  the 
Complainants  in  comparison  to  the  work  performed  by  their  colleagues. 
Although  a  production  card  system  monitored  such  activities  at  one 
time  it  was  abandoned  in  1972  or  1973,  and  the  evidence  with  respect 
to  the  efficiency  of  the  Complainants'  work  was  based  solely  on  general 
impressions  obtained  by  visually  observing  the  output  of  the  Complain- 
ants' work  each  day.     Secondly,  it  would  appear  that  the  alleged 
slowness  of  the  Complainants  only  became  an  issue  when  the  Human 
Rights  officers  began  to  investigate  the  matter.       This  is  apparent 
from  the  fact  that  no  complaints  were  ever  made  to  the  Complainants 
with  respect  to  their  work  or  lack  of  productivity.     Furthermore,  if 
their  rate  of  work  was  approximately  half  that  of  the  normal  assembler 
at  the  Respondent  company,  one  would  have  thought  that  they  would  have 
been  discharged  for  that  reason  well  before  they  were  laid  off  in 
December  of  1974.     Accordingly,  it  would  appear  that  it  was  onlv 
with  hindsight  that  Mr.  Szydlow  and  his  staff  concluded  that  the 
Complainants  were  generally  slow  workers.     They  may  have  reached  that 
conclusion  from  their  subjective  impressions  and  asserted  that  as 
another  reason  for  justifying  the  layoffs  of  the  Complainants.  Thus 
the  Board  thinks  that  the  inefficiency  of  the  Complainants  had  little 
to  do  with  the  Respondent's  decision  to  lay  them  off.     It  was  more  of 
a  dejfence  mechanism  to  clothe  with  propriety  and  to  supplement  whatever 


other  reasons  the  Respondent  may  have  had  for  laying  them  off.     It  did, 
justifiably,     create  a  certain  degree  of  suspicion  in  the  Commission's 
mind  as  to  the  bona  fides  of  the  Respondent. 

Another  indication  of  the  discriminatory  way  in  which  the 
Complainants  were  treated  was  said  to  be  the  statement  made  by  Mrs. 
Furst  (which  she  denies  making)  to  the  effect  that  she  preferred 
Italian  workers.     Even  if  she  made  that  statement,  it  is  not  supported 
in  the  hiring  practices  of  the  Respondent.     For  example,  Miss  Nembhard 
testified  that  she  was  initially  interviewed  by  Mrs.  Furst  herself  and 
upon  the  latter' s  recommendation  was  hired  to  work  for  the  Respondent. 
Furthermore,  the  evidence  indicates  that  in  addition  to  the  Complainants, 
some  Italian  workers  were  laid  off  as  well,  at  approximately  the  same  time 
as  the  Complainants.     Therefore  the  Board  can  attribute  no  probative 
value  to  this  remark  if  indeed  it  was  made  by  Mrs.  Furst. 

Another  incident  to  which  counsel  for  the  Commission  and  the 
Complainants  pointed  as  constituting  circumstantial  evidence  of  discrimi- 
nation is  the  fact  that  in  the  Spring  of  1973  Mrs.  Manradge  was  asked  to 
go  to  Mr.  Szydlow's  house  and  perform  housekeeping  services  for  him. 
Evidently  Mr.  Szydlow's  wife  had  undergone  a  serious  operation  and  he 
needed  some  help  at  home  and  had  asked  Mrs.  Colantonio  and  Mrs.  Furs l 
to  see  if  any  of  the  workers  in  the  plant  would  be  willing  to  assist  him. 
Mrs.  Manradge  did  go  voluntarily  and  worked  regular  business  hours  and 
performed  this  task  for  a  period  of  one  week.     She  received  at  least  her 
regular  pay,  and  there  is  some  suggestion  that  she  may  have  received  an 
extra  $25.00.     After  that  week  she  declined  to  work  any  further  as  a 
housekeeper  and  some  of  the  Italian  girls  worked  thereafter  for  a  few 
days  in  turn  until  Mr.  Szydlow  was  able  to  secure  the  services  of  a  full 
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time  housekeeper.     Counsel  suggests  that  because  Mrs.  Manradge  was 
specifically  asked  to  perform  this  work,  that  that  indicates  a  parti- 
cular kind  of  attitude  to  Blacks.     The  Board  does  not  see  how  that 
necessarily  follows.     It  is  interesting  to  note  that  Mrs.  Manradge 
had  agreed  to  perform  this  service  voluntarily  without  any  compulsion. 
Moreover  when  she  declined  to  continue  on  after  the  first  week  she  re- 
ceived no  complaints  nor  was  her  employment  with  the  Respondent  placed 
into  jeopardy.     Miss  Nembhard,  who,  of  course,  is  Black,  at  no  time 
was  asked  to  perform  such  housekeeping  services  and  in  fact,  other  white 
Italian  employees  filled  in  the  breach  after  Mrs.  Manradge  refused  to 
continue  on  with  this  work.     Moreover,  there  is  nothing  in  the  work  it- 
self nor  in  Mr.  Szydlow's  attitude  towards  Mrs.  Manradge  at  the  time 
which  suggested  any  discriminatory  feelings  towards  Blacks.     This  con- 
clusion is  reinforced  by  the  fact  that  Mrs.  Manradge  testified  that  she 
never  felt  discriminated  against  during  the  period  that  she  was  employed 
at  the  Respondent  company.     Therefore  nothing  turns  upon  this  incident. 

The  essential  question  then  remains:     What  was  the  motiva- 
ting reason  for  the  layoffs  of  the  Complainants?     The  most  substantial 
reason  advanced  by  the  Respondent  was  that  it  was  the  natural  product 
of  general  business  decline. 

In  terms  of  chronology,  the  Complainants  were  laid  off  on 
December  5,  1974.     It  appears  that  Mr.  Stan  Clare  and  Rosa  Paiano  who 
were  also  employed  by  the  Respondent  had  their  employment  terminated  on 
October  11,  1974  but  no  explanation  as  to  the  reasons  therefor  was  given 
(Exhibit  18).     No  evidence  was  adduced  by  the  Commission  as  to  the  nature 
of  work  that  they  performed  or  the  circumstances  surrounding  the  teru.ina- 
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tion  of  their  employment.     Accordingly,  on  the  basis  of  evidence  before 
the  Board,  it  would  appear  that  two  employees,  both  with  less  seniority 
than  the  two  Complainants  were  released  approximately  three  weeks  before 
the  Complainants.     There  was  some  suggestion,  however,  that  they  were 
merely  temporary  employees. 

Other  employees  were  released  subsequent  to  the  Complainants. 
For  example,  Restituta  Alonzi  was  laid  off  on  December  20,  1974  and 
Maria  Torchetti  was  laid  off  on  February  7,  1975.     Both  of  these 
employees  had  worked  full  time  and  did  some  form  of  assembly  work. 
In  any  event,  it  is  clear  and  in  fact  conceded  by  all  parties  that 
the  Respondent's  business  was  suffering  through  a  period  of  financial 
set  back  and  that  a  series  of  layoffs    took  place  in  and  around  the 
time  that  the  Complainants  were  released  from  employment.     From  a 
total  staff  of  56  in  December  of  1974,  the  Respondent  now  employs 
a  total  of  37  workers. 

The  more  pertinent  question  is  whether  individuals  with 
less  seniority,  ability  and  experience  than  the  two  Complainants  were 
given  preferential  treatment  and  allowed  to  continue  their  employment 
in  contrast  to  the  two  Complainants.     Miss  Nembhard  and  Mrs.  Manradge, 
in  their  evidence,  indicated  that  three  or  four  Italian  women  were 
hired  subsequent  to  them  but  continued  in  the  employ  of  the  Respondent 
after  they  were  laid  off.     Both  insisted  that  these  women  were  less  ex- 
perienced and  not  doing  any  more  complicated  work  than  the  Complainants 
in  December  of  1974.     The  Complainants,  in  their  testimony,  could  not 
remember  the  names  of  the  specific  individuals  whom  they  alleged  received 
preferential  treatment  but  indicated  that  they  passed  those  names  on  to 
Mrs.  Tremaine.     In  her  testimony,  Mrs.  Tremaine  referred  to  her  report 
(Exhibit  11)  in  which  she  indicated  that  from  the  payroll  records  of  the 


'of  the  Respondent  she  was  able  to   Identify  the  women  who  were  hired 
after  the  two  Complainants.     Their  names  and  dates  of  commencement 
of  employment  were  as  follows: 

Carmella  Accurso  August  1972 

Angela  Campisi  December  1973 

Theresa  Marzililano  October  1971 

Maria  Torchetti  April  1974 

Whatever  the  validity  of  the  distinction,   these  women  were  not  doing 
precisely  the  same  work  as  the  two  Complainants.     Carmella  Accurso 
worked  in  the  packing  department.     Although  Mrs.  Manradge  testified 
that  Angela  Campisi  worked  on ^simple  ceiling  fixtures,  Miss  Nembhard, 
Mrs.  Colantonio  and  Mrs.  Helen  Furst  all  testified  that  Angela  Campisi 
worked  in  the  section  which  assembled  table  lamps  only.  Theresa 
Marziliano  did  packing  work  and  Maria  Torchetti  assembled  T.V.  lamps 
in  a  section  separate  from  the  work  performed  by  the  two  Complainants. 

Counsel  for  the  Commission  and  the  Complainants  argued  that: 
although  the  tasks  performed  at  these  various  activities  were  somewhat 
different,  they  all  comprised  a  group  of  jobs  so  closely  related, in 
terms  of  the  skills  that  they  required,  or  in  their  function,  withi.i  the 
Respondent's  production  process,  that  they  would,  in  normal  industrial 
practice,  constitute  a  single  job  category  for  seniority  purposes..  He 
argued  that  if  a  bona  fide  seniority  system  applied,  then  the  workeis 
with  longer  tenure  in  the  plant,  such  as  the  two  Complainants,  should 
have  had  their  jobs  spared  over  the  less  senior  workers  doing  similar 
or  comparable  work.     Counsel  for  the  Respondent  argued  that  there  is  t< 
distinction  between  those  individuals  doing  packing  work,  those  asseiao 
table  and  T.V.  lamps  and  those  assembling  outdoor  and  ceiling  fixtures 
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.and  more  complicated  chandeliers.     The  two  Complainants  were  hired 
to  do  outdoor  and  ceiling  fixtures  but  from  time-to-time  they  also 
worked  on  the  more  complex  chandeliers.     They  did  not  perform  the 
other  functions,  however.     He  argued  that  for  the  Respondent  to  use 
a  seniority  system  which  applied  throughout  the  plant  at  large  would 
require  some  retraining  as  individuals  would  be  moved  from  one  depart- 
ment to  another  to  fill  vacancies.     The  Respondent  did  not  think  that 
would  be  a  prudent  business  decision.     No  evidence  was  adduced  by  the 
Commission  to  suggest  that  workers  in  the  various  departments  could 
be  interchanged  without  interruption  to  the  Respondent's  business  nor 
without  the  necessity  of  substantial  retraining.     Although  Commission 
counsel  asked  the  Board  to  infer  that  jobs  were  interchangeable  with 
relative  ease,  no  evidence  was  led  on  this  point.     In  fact,  Miss 
Nembhard  said  that  she  did  not  at  any  time  make  table  lamps.  The 
evidence  did  show  that  there  was  not  great  mobility  among  the  various 
departments.     Assemblers  did  not  do  packing  work;  packers  did  not  do 
assembly  work;  girls  who  assembled  table  and  T.V.  lamps,  with  one  ex- 
ception, were  hired  specifically  to  do  that  job  and  did  no  other.  In 
the  absence  of  evidence  of  the  inter-relationship  of  the  jobs,  it  can- 
not be  concluded  that  merely  because  other  women  with  less  experience 
but  performing  functions  different  than  the  two  Complainants  were  re- 
tained, that  the  Respondent  is  guilty  of  a  discriminatory  practice. 
It  may  be  that  there  is  no  real  relation  between  the  various  jobs. 
The  problem  is  that  the  Board  has  no  evidence  before  it  to  indicate 
otherwise.     The  Board,  therefore,  cannot  infer  any  sinister  motives 
on  the  part  of  the  Respondent  in  doing  what  it  did.     Thus,  the  Respondent 
was  free  to  pursue  a  procedure  by  which  it  released  people  from  the 
various  departments  according  to  seniority  within  those  departments. 
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No  union  represented  the  employees  of  the  Respondent  and 
accordingly,  no  formal  system  of  layoffs  existed.     As  long  as  the 
Ontario  Human  Rights  Code  is  not  contravened,  a  respondent  can 
utilize  any  system  he  wishes  to  satisfy  his  business  requirements. 
As  long  as  its  done  in  good  faith,  it  may  be  on  the  basis  of  seniority 
throughout  the  plant  or  seniority  within  a  particular  department. 

In  a  positive  way,  counsel  for  the  Respondent  referred 
to  a  number  of  factors  which  he  argued  cumulatively  establish  that 
the  Respondent  acted  bona  fide  in  laying  off  the  Complainants.  They 
are  as  follows : 

1)  The  Complainants  were  hired  in  the  first  place  by 
the  Respondent  and  this  indicates  that  at  least 

at  that  time  it  harboured  no  discriminatory  feelings 
towards  Blacks; 

2)  Throughout  their  period  of  employment  the  Complainants 
received  salary  increases; 

3)  A  policy  existed  within  the  Respondent  company  that 
required  employees  to  work  on  statutory  holidays. 
Nevertheless,  the  two  Complainants  did  not  attend  for 
work  on  Good  Friday,  April  20,  1973  and  gave  no  advance 
notice  that  they  were  not  coming  to  work  that  day.  The 
evidence  indicated  that  Mrs.  Manradge  had  worked  on  the 
Good  Friday  in  the  previous  year  but  in  1973  decided  she 
would  go  to  church  on  that  day.     Although  a  written  com- 
plaint was  made  to  the  Complainants  for  their  absence, 
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no  further  disciplinary  action  was  taken.  Counsel 
for  the  Respondent  argued  that  the  company  had  cause 
for  dismissal  because  of  their  failure  to  work  on  the 
religious  holiday  and  if  the  company  possessed  a  dis- 
criminatory attitude  it  could  have  discharged  the 
employees  over  this  incident.     Of  course,  had  the 
Respondent  done  so,  it  might  have  amounted  to  a  con- 
travention of  the  Ontario  Human  Rights  Code. 
In  February  of  1973,  the  company  permitted  Miss  Nembhard 
to  take  a  three  week  leave  of  absence  and  visit  her  ill 
father  in  Jamaica.     When  she  returned  to  Toronto,  she 
resumed  her  employment  with  the  Respondent.  Miss 
Nembhard  testified  that  Mr.  Szydlow  often  made  allowances 
for  other  people  who  had  similar  family  problems; 
The  company  was  going  through  a  period  of  economic 
decline  and  the  layoffs    were  justified.     No  one  has 
been  hired  to  replace  the  two  Complainants  in  assembling 
simple  fixtures; 

Non-Blacks  in  different  areas  of  the  company  were  laid  off 

around  the  same  time  as  the  Complainants; 

The  Respondent  has  since  hired  other  Black  employees 

performing  work  different  from  the  type  of  work  that  the 

Complainants  performed.     Mr.  Szydlow  personally  has  hired 

a  Black  couple  to  work  and  live  in  his  home; 

The  Complainants  themselves  testified  that  they  detected 

no  pattern  of  discrimination  towards  them  when  they  worked 

for  the  Respondent.     There  was  no  incident  in  the  past  to 

suggest  that  there  was  any  racial  bias  against  the  Complain 
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It  is  true  that  the  position  taken  by  Mr.  Szydlow,  Mrs. 
Colantonio  and  Mrs.  Furst  at  the  hearing  that  the  Complainants 
were  dismissed  because  of  their  slowness  creates  some  suspicion 
because  of  the  Board's  conclusion  that  this  allegation  surfaced 
only  after  Miss  Nembhard  and  Mrs.  Manradge  lodged  a  formal  complaint 
with  the  Human  Rights  Commission.     They  had  been  given  no  prior  notice 
of  any  work  inefficiency  nor  that  the  company  was  dissatisfied  with 
their  rate  of  production.     Accordingly,  this  recently  advanced  justi- 
fication for  laying  off  the  Complainants  together  with  certain  possible 
inconsistent  statements  made  to  the  Human  Rights  Officers  might  raise 
the  concern  that  the  Respondent  was  merely  trying  to  mask  an  act  of 
discrimination  against  the  two  Complainants.     This  suspicion,  however, 
remains  just  that.     It  is  not  sufficient  to  resolve  the  matter  in  the 
favour  of  the  Commission  and  the  Complainants. 

On  balance,  the  evidence  does  indicate  that  the  Respondent 
was  undergoing  financial  difficulties  and  that  layoffs    were  necessary 
and  that  it  had  a  bona  fide  reason  for  releasing  the  two  Complainants 
who  were  involved  exclusively  in  the  assembly  of  simple  fixtures  and  some 
chandeliers.     They  have  not  been  replaced  by  other  employees  and,  in  fact, 
the  Respondent  is  no  longer  manufacturing  these  simple  outdoor  fixtures 
but  has  retained  another  company  altogether  to  perform  this  function. 
Consequently,  notwithstanding  the  aforesaid  suspicious  defence  of  slowness, 
which  the  Board  finds  was  put  forth  by  the  Respondent  to  bolster  its  posi- 
tion before  the  Human  Rights  Officers  and  this  Board,  it  cannot  conclude 
that  given  all  of  the  other  circumstances  and  factors,  it  is  more  likely 
than  not  that  the  two  Complainants  were  laid  off  from  their  employment 
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because  of  their  race,  colour,  nationality  or  place  of  origin.  Rather, 
the  Board  finds  that  it  is  more  probable  that  they  were  released  as  a 
reaction  to  the  severe  financial  straits  in  which  the  Respondent  found 
itself.     From  a  business  point  of  view,  it  was  not  necessary  to  maintain 
the  two  girls  in  their  position  of  assembling  simple  outdoor  fixtures  and 
some  chandeliers.     For  that  reason,  they  were  let  go.     They  possessed  the 
least  seniority  in  the  department,  doing  that  kind  of  assembly  work.  The 
only  worker  hired  after  the  Complainants  in  the  general  assembly  area  was 
Angela  Campisi.     She  assembled  only  table  lamps,  however,  and  in  any  event 
had  come  to  the  Respondent  with  previous  experience.     The  Commission  and 
the  Complainants  have  not  therefore  satisfied  the  onus  of  proof  which 
rests  upon  them  to  establish  that  the  facts  in  this  case  demonstrate  on 
the  balance  of  probabilities  that  there  has  been  a  contravention  of 
s.4(l)(b)  and  s.4(l)(g)  of  the  Ontario  Human  Rights  Code  and,  therefore, 
the  two  complaints  must  be  dismissed. 

Before  leaving  this  matter,  some  comment  should  be  made  about 
a  procedural  problem  that  arose  during  the  course  of  the  proceeding. 
The  question  involved  the  right  of  production  of  a  report  in  the  pos- 
session of  the  Commission  counsel.     It  is  clear  that  there  are  no 
rights  of  production  and  discovery  prior  to  hearing  unless  specifically 
conferred  by  statute:     See  R.F.  Reid,  Administrative  Law  and  Practice 
(1971)  at  p. 90. 

Section  8  of  the  Statutory  Powers  Procedures  Act,  S.O.  1971, 
c.47  states  as  follows: 

Where  the  good  character,  propriety  of  conduct 
or  competence  of  a  party  is  an  issue  in  any 
proceedings,  the  party  is  entitled  to  be 
furnished  prior  to  the  hearing  with  reasonable 
information  of  any  allegations  with  respect  thereto. 
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Prior  to  the  hearing,  a  respondent  therefore  is  entitled  to  receive 
sufficient  information  about  the  allegations  to  enable  him  to  pre- 
pare his  answer  to  them.     This  section  does  not,  however,  refer  to 
advance  notice  of  documentary  evidence  but  merely  to  reasonable 
particularity  of  allegations.     It  is  interesting  to  note  that  under 
the  earlier  statute,  the  Ontario  Human  Rights  Code  1961-62,  c.93, 
s. 13(2), a  Board  of  Inquiry  was  given  all  the  powers  of  a  conciliation 
board  under  s.28  of  the  Labour  Relations  Act  which  included  the  power 
"to  summon  and  enforce  the  attendance  of  witnesses  and  compel  them  to 
give  oral  or  written  evidence  on  oath,  and  to  produce  such  documents 
and  things  as  the  Board  deems  requisite  to  the  full  investigation  and 
consideration  of  the  matters  referred  to  in  the  same  manner  as  a  court 
of  record  in  civil  cases".     It  has  been  held  that  a  provision  such  as 
this  which  vested  in  a  tribunal  the  rights  and  privileges  of  a  court 
in  respect  of  production  of  documents  was  sufficiently  wide  to  encom- 
pass the  power  to  make  orders  for  examination  for  discovery:     See  Re 
Pasquale  and  Township  of  Vaughan,   [1967],  1  O.R.  417.     This  statutory 
provision,  however,  was  not  carried  forward  into  the  present  Ontario 
Human  Rights  Code  nor  is  there  a  similar  provision  contained  in  the 
Statutory  Powers  Procedures  Act.     Accordingly,  there  does  not  appear 
to  be  any  present  power  in  the  Board  to  order  production  or  inspection 
of  documents  prior  to  the  hearing. 

The  only  related  power  that  presently  exists  is  contained 
in  s.l2(l)(b)  of  the  Statutory  Powers  Procedures  Act  which  reads  as 
follows : 


12.  (1)  A  tribunal  ma)  require  any  person,  including 
a  party,  by  summons, 


(b)     to  produce  in  evidence  at  a  hearing  documents 
and  things  specified  by  the  tribunal, 

relevant  to  the  subject-matter  of  the  proceedings  and 
admissible  at  a  hearing. 

The  authority  therein  confers  no  rights  of  production  as  such  inter 
parties .     It  is  a  summons  power  akin  to  the  issuance  of  a  subpoena 
duces  tecum  by  which  a  witness  is  compelled  to  attend  the  hearing  and 
produce  documents  into  evidence.     Although  that  authority  ensures 
that  documents  are  introduced  into  evidence  and  put  before  the  tribunal, 
it  does  not  facilitate  the  expeditious  conduct  of  proceedings  in  that  a 
counsel  is  often  surprised  by  the  introduction  of  a  report  or  document 
that  he  sees  for  the  first  time  at  the  hearing.     Much  time  is  consumed 
while  he  examines  it  and  determines  how  he  will  proceed  in  cross  examin- 
ation. He  may  or  may  not  have  the  opportunity  to  confer  with  others  with 
respect  to  the  contents  of  the  document  before  he  embarks  upon  his  cross 
examination.     Although  it  is  granted  that  the  proceedings  before  this 
Board  should  not  totally  emulate  the  superstructure  that  exists  for  civil 
litigation  in  the  courts,  nevertheless,  it  may  be  beneficial  if  a  pre-hearing 
procedure  was  introduced  which  at  the  very  least  allows  a  respondent  and 
his  counsel  to  be  put  on  notice  as  to  the  documents  that  counsel  for  the 
Commission  and  the  Complainants  intends  to  introduce  into  evidence.  By 
analogy,  one  could  look  to  the  procedure  followed  with  respect  to  hearings 
before  an  inquiry  officer  appointed  under  the  Expropriations  Act,  R.S.O. 
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1970,  c.154.     Under  s.7(4)  of  that  Act,  at  least  five  days  before 
the  hearing,   the  expropriating  authority  is  obliged,   inter  alia, 
to  make  available  for  inspection  by  the  parties  to  the  inquiry  any 
documents  that  it  intends  to  use  at  the  hearing. 

It  would  seem  that  a  similar  provision  incorporated  into 
the  Ontario  Human  Rights  Code  would  assist  in  expediting  the  hearing 
Itself  and  would  provide  a  greater  measure  of  fairness  to  a  respondent 
in  preparing  the  matter  for  the  hearing.     It  would  not  add  very  much 
in  terms  of  delay,  inconvenience,  or  expense  to  the  parties  and  in 
fact,  would  facilitate  the  conduct  of  the  inquiry. 

DATED  at  Toronto,  this  //       day  of  March,  1976. 


S.N.  Ledermar/' 
Chairman,  Board  of  Inquiry 
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